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CRIMINAL PROCEDURE BILL 2004 
Consideration in Detail 

Clauses 1 to 9 put and passed. 

Clause 10:  Service of infringement notices - 
Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move -  

Page 10, line 25 - After “clause 2” to insert “or 3”.   

Page 10, line 27 - After “clause” to insert “3 or”. 

These amendments simply permit infringement notices to be served by post in addition to the option of personal 
service.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 11 to 42 put and passed. 

Clause 43:  Administrative committals - 
Ms S.E. WALKER:  This provision on administrative committals is new.  Can the Attorney General explain how 
they will work?   

Mr J.A. McGINTY:  I will go back one step to the legislation that abolished preliminary hearings, as 
recommended by the Law Reform Commission in its 1999 report.  When that went through the Parliament it 
established a procedure for a committal mention date, which required an appearance by all parties.  What is 
proposed and set out in clause 43 of the Bill is that when a consent is lodged by the parties, in other words, when 
all the procedural requirements have been met - generally speaking, this relates to disclosure - the parties will 
simply be able to lodge a document with the court to say that they are happy for it to now proceed to committal.  
That will be done administratively, without the need for an appearance by the parties.  If an appearance is 
necessary, that option will still be available.  It will occur when there are complications or when matters are not 
straightforward.  We are hopeful that a significant number of cases will not require an appearance and therefore 
will be able to be dealt with more efficiently and economically than is currently the case, so far as the question of 
legal representation is concerned.   

Ms S.E. WALKER:  Does that mean that a person who is charged with an indictable offence will not have to 
appear at a committal hearing?  What about when a person makes a plea when he is initially arraigned?   

Mr J.A. McGINTY:  Someone in those circumstances would still be required to appear at an earlier stage. 

Ms S.E. Walker:  Is that when that person is arraigned - the initial plea? 

Mr J.A. McGINTY:  We are talking about Petty Sessions.  The arraignment takes place in the higher courts.  I 
refer to when a person first appears in respect of bail and matters of that nature.  This provision states that the 
appearance is not required if the consent form is lodged.  An appearance will be required on other occasions.  I 
move - 

 Page 39, line 22 - To delete “3” and substitute “5”. 

The amendment will simply increase from three to five days the number of days set as a limit in which the 
accused must lodge the consent form for disclosure or committal hearing.   

Ms S.E. WALKER:  Clause 43(5) reads - 

 On receiving an approved form containing the accused’s consent, the court may, in the absence of the 
prosecutor and the accused, commit the accused for trial or, if the accused has pleaded guilty in the 
form, for sentence (without convicting the accused) to a superior court with jurisdiction to deal with the 
charge. 

Will that work any injustices?  Has that been considered by the committee that looked at the legislation?  What is 
the benefit of this measure, apart from streamlining the process?  

Mr J.A. McGINTY:  This procedure will be invoked only when both the prosecution and the defence have 
consented to it.   

Ms S.E. Walker:  It could be an unrepresented accused, couldn’t it?   



Extract from Hansard 
[ASSEMBLY - Tuesday, 21 September 2004] 

 p6154b-6164a 
Mr Jim McGinty; Ms Sue Walker 

 [2] 

Mr J.A. McGINTY:  Yes.  I guess that is the problem always faced generally speaking with an unrepresented 
accused.  This is an administrative procedure.  If someone consents to a matter proceeding, I guess one will have 
to presume an understanding at least of what that person is doing.   

Ms S.E. Walker:  They may not.  The form will be sent out to them, and they will sign off on it. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Without having to appear in court, they will be committed for trial.   

Mr J.A. McGINTY:  That person would already have appeared and entered a plea.  If consent to this procedure is 
indicated - given that it is an administrative procedure from which consequences do not flow - I cannot think of 
any reason that that person’s appearance would achieve any different result.  Perhaps there could be judicial 
intervention, but that could well be the case if it was felt that, with an unrepresented defendant, the law did not 
appear right on the papers in the nature of the consent filed.   

Ms S.E. Walker:  If he made a prior appearance and pleaded guilty, this would be a subsequent appearance when 
committed for trial.   

Mr J.A. McGINTY:  The process can arise only if the person enters a plea other than a plea of guilty.  

Ms S.E. Walker:  Not guilty.   

Mr J.A. McGINTY:  Yes.  It refers to any plea other than guilty or the person does not plead to the charge.  
Clause 41(4) controls this administrative committal procedure, as can be seen from the introductory words to 
43(1).  I also refer the member to clause 41, which requires that the charge must be tried on indictment, or the 
court has to decide, the plea being neither way, to charge on indictment.  It relates only to charges that will 
proceed to a superior court.   

Ms S.E. Walker:  I understand.  The accused will consent at the initial hearing when he enters a plea other than a 
plea of not guilty.   

Mr J.A. McGINTY:  The procedure is that the plea will be entered and the matter will be adjourned for 
disclosure.  It will be only after disclosure has been made that a form will be sent out that is required to be signed 
by both parties indicating the requirement for consent to do away with an appearance and that the matter will be 
formally sent on.  In other words, disclosure has been complied with.  That is the essential test that is involved in 
this measure.   

Ms S.E. WALKER:  When the accused receives the request, will it state what it will change - that is, whether it 
will be sent up to a superior court?   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Does the Attorney General think the procedure might work an injustice with an 
unrepresented accused?  The court usually bends over backwards to tell an unrepresented accused the 
consequences of procedures for them personally.  Was that discussed at all by the committee?   

Mr J.A. McGINTY:  The specific question raised by the member was considered, I am told, by the committee, 
and the view taken was that there was no prospect of any injustice being caused.   

Ms S.E. Walker:  Why was that?  

Mr J.A. McGINTY: I do not know - I was not on the committee.  I am told that that was the summation of the 
deliberations.   

Amendment put and passed.   
Ms S.E. WALKER:  This may be outlined in the Bill, but what will happen if the accused does not respond?   

Mr J.A. McGINTY:  If there is no consent, a hearing will be held.  Unless the form is signed by both parties, a 
committal hearing will be held, as currently occurs in every case.  This is simply an administrative process to 
speed up the matter and to save the courts’ time in those cases where it is appropriate to do so.  This was 
advocated strongly by the Director of Public Prosecutions, Robert Cock, QC, as a desirable efficiency move, and 
it is something I strongly support as well.   

Ms S.E. WALKER:  When the accused receives the form, it states that the accused can plead guilty in the court.  
I would have thought that certain matters would normally have to go to court.  A person could be on a serious 
charge.  He could plead not guilty.  He could get the form at home - I refer to any sort of circumstance - and the 
form will allow him to plead guilty.  Can the Attorney see that that may work an injustice in some 
circumstances, particularly when an accused is unrepresented and does not have duty counsel?  For the record, of 
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course, I was a prosecutor, and I am thinking of the fairness of the system.  Expediency may not always be the 
best, almost just, way.   

Mr J.A. McGinty:  This is a matter to which people who have vast experience in this area have turned their 
minds, particularly on the question of disadvantage to defendants.  They came to the conclusion that this is 
something that should be supported and would not, or is very unlikely to, cause any prejudice to particularly an 
unrepresented defendant.   

Ms S.E. WALKER:  Did you get any adverse comment on this from the Criminal Lawyers Association?   

Mr J.A. McGinty:  No.  

Clause, as amended, put and passed. 

Clauses 44 to 60 put and passed. 

Clause 61:  Disclosure by prosecutor -   

Ms S.E. WALKER:  Can the Attorney General explain the new disclosure provisions for the prosecution and the 
accused in relation to those matters?   

Mr J.A. McGINTY:  With one exception, the disclosure provision does nothing more than extend to the Court of 
Petty Sessions or the Magistrates Court that which is already an obligation to the superior courts in respect of 
indictable matters.  We now have one system of disclosure across the entire criminal justice system.  The one 
exception is a clarification found on page 55 of the Bill under clause 62 with regard to expert evidence.  I am 
told that that is simply in the nature of clarification of what is required to be disclosed, rather than a change in 
the substantive quality of what is disclosed.   

Clause put and passed. 

Clauses 62 to 65 put and passed. 

Clause 66:  Trial on the papers - 
Ms S.E. WALKER:  Is there currently available to the courts any trial on the papers; and, if so, where and how 
does this provision affect trial on the papers?  

Mr J.A. McGINTY:  I am told that although there is a capacity to tender evidence, particularly statements, by 
agreement, that currently applies only in respect of individual statements and not as a matter of practice during 
the entire trial.  This provision will allow for those matters which do not turn, in any sense, on the credibility of 
the persons giving evidence, and it might simply be a question of the meaning of particular matters contained in 
documents where, in the appropriate case -  

Ms S.E. Walker:  Such as what?  

Mr J.A. McGINTY:  I have just been advised of the example in which all the facts were agreed but there was an 
argument about whether the accused was, for instance, a public officer; in that particular instance, the whole 
issue turned on that.  That may not require that any oral evidence be given - it might well be that everything is 
documented - therefore, it is essentially a determination of a question of law as to the status of the accused, and 
that is something that might, for instance, proceed on the basis of all the facts being agreed to and presented to 
the court and the court being asked to determine it without need for oral evidence.  The provision relates to 
things of that nature.   

Ms S.E. Walker:  Is it a prerequisite that there be a plea of not guilty?   

Mr J.A. McGINTY:  Yes.   

Ms S.E. Walker:  Does the accused have to request that the court do it?  The court cannot do it on its own 
volition. 

Mr J.A. McGINTY:  No.  As the member can see in subclauses (1)(c) and (d), the accused must request and the 
prosecutor must consent.  Again, it is a consensual procedure.   

Ms S.E. Walker:  Is there any restriction on the accused being represented by a lawyer?  

Mr J.A. McGINTY:  No.   

Clause put and passed. 

Clauses 67 to 74 put and passed.   

Clause 75:  Adjourning charges - 
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Ms S.E. WALKER:  Subclause (6) states - 

If a court adjourns a charge to a new court date it may, subject to the Bail Act 1982, order that the 
accused be kept in custody until that date. 

Is that something that the courts currently do; and, if so, is there a time limit on how long a person can be 
ordered to be kept in custody?   

Mr J.A. McGINTY:  Yes.  This does not change what is currently a common procedure.  This provision is 
covered by the Bail Act, and it simply spells out that it is currently permissible and there is no change in the law.   

Ms S.E. Walker:  Do they not have to come up before a court on a regular basis?  Is there not a regular time 
frame?  

Mr J.A. McGINTY:  There is currently a regime for how often people need to be brought before the court if they 
have been remanded in custody without bail.  This is part of a procedure that will enable a person, again, if that 
person consents, to not be brought before the court for a routine appearance.  It requires the consent of the 
accused.   

Clause put and passed. 

Clause 76 put and passed.   

Clause 77:  Video or audio link, use of when accused in custody etc. -   
Ms S.E. WALKER:  This provision is not so contentious in the Court of Petty Sessions.  Is an audio link 
currently used in the metropolitan courts when an accused is held in custody; and, if so, where? 

Mr J.A. McGinty:  This is audio you are talking about, not video?  

Ms S.E. WALKER:  It refers to video or audio link.  

Mr J.A. McGinty:  No, not in the metropolitan area.  

Ms S.E. WALKER:  So what does this refer to?  

Mr J.A. McGINTY:  Clause 77(5) enables an audio link to be used only if no video link is available.  

Ms S.E. Walker:  Has it ever been used in the metropolitan area?  

Mr J.A. McGINTY:  No.  

Ms S.E. Walker:  Why is it included then?  

Mr J.A. McGINTY:  I am told that, on the odd occasion on which somebody might go into a police station and 
telephone the court from there, it is sometimes accepted in those circumstances.  

Ms S.E. Walker:  For bail?  

Mr J.A. McGINTY:  Yes, it is a bail matter.  It is simply an enabling provision to enable that to occur.  There 
may be urgent circumstances, in which video links are down, or something of that nature.  This is just my 
speculation about when this provision might be used in the metropolitan area.  Generally speaking, however, 
there would be video links to prisons.  

Ms S.E. WALKER:  Clause 77(1)(b) refers to an accused being in custody or detention.  What if someone walks 
into a police station.  Is he giving himself up into custody?  I have never actually experienced an audio link being 
used.  It could possibly be used for bail.  I am wondering why it features so prominently in this clause.  

Mr J.A. McGinty:  It could well have greater relevance in the country, where there might be a shortage of video 
links.  I am told it might also be useful in some more remote Aboriginal communities, which may not have video 
facilities available.  

Ms S.E. WALKER:  It is probably envisaged that the video and audio link is to be used more extensively in the 
Magistrates Court; in which case, have the resources been put aside to extend the video links there?  What video 
and audio links are available at the moment in the Court of Petty Sessions?  

Mr J.A. McGINTY:  I would probably need to provide a more detailed response to the member than I am able to 
give now, if she wants information on the number of lines available and the courts and prisons to which they run.  
This probably needs a more detailed response.  

Ms S.E. Walker:  Has any analysis been done by the committee on what will be required for the Court of Petty 
Sessions or the Magistrates Court?  

Mr J.A. McGINTY:  I am told that this is an enabling provision.  

Ms S.E. Walker:  So no analysis has been done?  
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Mr J.A. McGINTY:  No.  Some analysis was done by Mr Hooker on the expansion of facilities at the Supreme 
Court, and funding has been made available for that.  I am told that when I made the comment about the 
frequency of use in the Magistrates Court of these facilities, I may have somewhat overstated the use of the 
facilities in the District Court.  I had advice that the frequency - 

Ms S.E. Walker:  I have not seen any.  

Mr J.A. McGINTY:  I am referring to my response earlier.   

Ms S.E. Walker:  Are there any now in the District Court?  I have never seen them.  

Mr J.A. McGINTY:  Yes, there are, but I am not aware of the precise nature of them.  I was told by other people 
that it is relatively commonplace, and I am suggesting now that it is perhaps not as common as I have indicated.  
I am told that use of the facility is quite common for taking evidence from remote locations, even from country 
courthouses to the city and things of that nature, but I am told that currently not a great deal of use of it is made 
for people in custody.  This is one of those things that will expand as the years go by.  I have no doubt that the 
use of the technology will become more commonplace, and this provision will allow that to occur.  

Ms S.E. WALKER:  I have not been down to the District Court for a while, although I did go to the Drug Court 
and I can tell the Attorney General where it is if he wishes to go there.  My understanding is that there are no 
video facilities in the District Court.  There are facilities in the Central Law Courts complex, in the Court of 
Petty Sessions, that are used.  There is actually a particular video court.  I am making these observations because 
when I first looked at this I envisaged that a big technological change would happen, and it now appears that that 
will not happen; the status quo will remain.  As I said, the Hooker inquiry looked at the appalling facilities in 
maximum security prisons, one of which was the video conferencing facility being on a trolley by the kitchen or 
the toilets.  That is where it used to be kept, for the Supreme Court and, I presume, for the Court of Petty 
Sessions.  What the Attorney General is really saying is that this provision is in the Bill, but no analysis has been 
done, and no steps have been taken to introduce these technological changes to the court system.  Is that not what 
the Attorney General is saying?  

Mr J.A. McGINTY:  The committee drafting this legislation did not conduct its own analysis.  Constant work is 
being done in the Department of Justice on these facilities.  An analysis has been done on the Supreme Court, 
and an expansion has been funded.  I am told that the technology is there in the Central Law Courts.  It is 
currently used in the District Court, generally, for taking evidence from witnesses, rather than people in custody.  
I am told the facilities are used rather extensively in the Magistrates Courts.  A  more detailed response can be 
obtained if the member requires it.  

Clause put and passed. 

Clauses 78 to 87 put and passed.  

Clause 88:  Accused’s presence, when required - 

Ms S.E. WALKER:  Can the Attorney General explain the provision in this clause for an audio or video link to a 
superior court?  

Mr J.A. McGINTY:  The reference in clause 88(5) is simply to make it clear that it does not in any sense 
interfere with any other power that the court may have, and simply enables the use of an audio or video link for 
the purpose of taking evidence.  It is not a substantive power.  It just makes it clear that it does not interfere with 
any existing powers.  

Ms S.E. Walker:  The clause states that it includes the proceedings at a trial.  If a person is undergoing a trial, it 
can be done by video or audio link.   

Mr J.A. McGINTY:  That is right.   

Ms S.E. Walker:  Can trials be conducted in superior courts by video link?   

Mr J.A. McGINTY:  This is an enabling provision for that to occur.  It might occur to take part of the evidence 
in a trial. 

Ms S.E. WALKER:  I will double-check whether that is right.  Is it envisaged that the District Court and 
Supreme Court will conduct trials by video or audio link?   

Mr J.A. McGINTY:  The clause enables certain things to happen.  It does not envisage that this will be a radical 
change in the current procedure.  Evidence is taken by video link at the moment.  In the Bell trial, Justice Owen 
gave consideration to taking - 

Ms S.E. Walker:  Which one?   
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Mr J.A. McGINTY:  At the Bell trial, which is currently taking place before Justice Owen in the Supreme Court, 
he gave consideration to taking evidence from overseas witnesses by video link but then decided that he should 
travel to the United Kingdom to take that evidence himself.  However, there is a possibility that this provision 
would place beyond doubt his capacity to be able to do that by video link.   

Ms S.E. Walker:  Why did he decide to go to the UK?  Was it because he thought that it would be in the interests 
of justice to take the witness’s evidence himself?   

Mr J.A. McGINTY:  It might well have been, but it might equally have been convenient for him to do it 
otherwise.   

Clause put and passed.   

Clauses 89 to 92 put and passed.  

Clause 93:  Plea of not guilty on account of unsoundness of mind, dealing with - 
Ms S.E. WALKER:  This provision is currently dealt with in the Criminal Code.  Will the way in which a jury 
currently deals with this type of procedure remain the same?  That is, the jury in a murder trial must find as fact 
that the accused killed a person. 

Mr J.A. McGINTY:  Section 616 of the Criminal Code is the relevant section.  I am told that currently the law 
regarding findings of unsoundness of mind - or insanity as it is referred to - is based on recent decisions made by 
the High Court and Court of Criminal Appeal that a finding of whether a person did an act or committed a 
particular offence is not required before a finding of unsoundness of mind can be made.  Therefore, the essential 
question posed now is whether the accused was of unsound mind rather than whether the accused committed a 
particular act that would constitute a particular offence.   

Ms S.E. Walker:  Can I get that right?  If a person has been charged with murder, are you saying that the court 
will tell the jury that it does not have to decide as a matter of fact that the accused did in fact kill the victim?   

Mr J.A. McGINTY:  In that example, the jury must find that the victim was unlawfully killed.  The jury is not 
required to determine the state of mind of the accused or whether the offence was wilful murder, murder or 
manslaughter.  The jury must be satisfied about the essential facts, but not the offence.   

Ms S.E. Walker:  The jury must find that the accused killed the victim.   

Mr J.A. McGINTY:  That is what I said.   

Ms S.E. Walker:  Is that before the jury decides the question of whether the accused was insane?   

Mr J.A. McGINTY:  That is right.   

Ms S.E. Walker:  I am asking whether under clause 93 the judge skips the fact-finding bit?   

Mr J.A. McGINTY:  No.   

Ms S.E. Walker:  Does he say, “I find on the facts that you killed X and now I find on the psychiatric evidence 
that you’re insane” or not?  

Mr J.A. McGINTY:  I refer the member to clause 93(1)(a) in which an accused pleads not guilty on the ground 
of unsoundness of mind and the judge is satisfied that the only fact in issue between the accused and the State is 
whether the accused is not criminally responsible because of his unsoundness of mind.  The process of 
determining that an unlawful killing occurred will remain but the jury will not go into what alternatives were 
available and it will not determine that matter first of all.   

Ms S.E. Walker:  I understand that, because it does not really matter.  What matters is that the accused killed 
person X.  The legislation does not outline that procedure.   

Mr J.A. McGINTY:  The introductory words in paragraph (a) identify that as the only issue.   

Ms S.E. Walker:  No.  If the accused pleads not guilty to a charge on account of unsoundness of mind, before the 
judge can - 

Mr J.A. McGINTY:  The accused would plead insanity.   

Ms S.E. Walker:  There has to be a plea of guilty to the killing but a plea of not guilty on the basis of the 
unsoundness of mind of the accused.  You cannot get there otherwise, can you?   

Mr J.A. McGINTY:  I am told that there is an admission of the killing and a plea of not guilty on the basis of 
unsoundness of mind.   

Ms S.E. Walker:  It does not say that.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 21 September 2004] 

 p6154b-6164a 
Mr Jim McGinty; Ms Sue Walker 

 [7] 

Mr J.A. McGINTY:  It can arise only in those circumstances given in the introductory wording of paragraph (a).   

Ms S.E. WALKER:  The legislation does not say that.  It says “if an accused pleads not guilty to a charge on 
account of unsoundness of mind”.  It does not say that the accused has accepted responsibility for the killing of 
person X.  A person can kill someone in the most horrific of circumstances, as in the case of Mrs Hunter’s 
daughter, and the jury can find that the accused killed person X.  The psychiatric evidence for the prosecution 
would say that the accused knew what he was doing and the psychiatric evidence for the defence would say that 
the accused did not know what he was doing.  Therefore, a decision would have to be made.  The accused would 
basically get off because he would be sent to the Franklin Centre and would be let out on excursions in which the 
accused might bump into the unfortunate victim’s mum.  I have some difficulty with this insanity provision.  
There seems to be something missing in this legislation.  That is all.  I just raise the matter.  The Attorney 
General is saying that the judge would have to be satisfied that the accused killed victim X before the judge 
could proceed to make a decision on whether the accused had an unsound mind.   

Mr J.A. McGinty:  That cannot be a fact in issue because there would then be two facts in issue: first, whether a 
person was insane and, second, whether that person committed the offence.  That is not allowed for under this 
clause. 

Ms S.E. WALKER:  No, but it is not very clear. 

Mr J.A. McGinty:  It might be a drafting matter. 

Clause put and passed. 

Clauses 94 to 114 put and passed. 

Clause 115:  Discharging a juror - 
Ms S.E. WALKER:  What will happen with the jury system as a result of the reduction in the number of jurors?   

Mr J.A. McGINTY:  A jury is traditionally 12 men and women.  The number can drop as low as 11 with the 
consent of the accused, but if that consent is not forthcoming the trial is aborted.  To overcome that, members 
will recall that we passed an amendment to the Juries Act during the life of this Parliament to make provision for 
an increase in the number of reserve jurors and to allow them to participate as jurors in the course of a trial.  I 
think that earlier this year there was a case in which the jury had retired but one of the jury members was taken 
seriously ill and the trial had to be aborted. 

Ms S.E. Walker:  That is when they get rid of the reserve jurors. 

Mr J.A. McGINTY:  Yes, so there were only 12.  In that particular circumstance this provision would have 
enabled the jury to continue with 11 members.  This provision does not relate only to when a jury has retired.  
For example, six reserve jurors may be used for a very long trial but they may fall over one by one.  In such 
exceptional circumstances, which would not be commonplace, this provision prevents a trial from being aborted 
with all the attendant costs and risks.  In the odd extreme case it is worth enabling a jury to continue provided 
there are at least 10 jurors.  To go beneath that number would be to jeopardise the jury system. 

Clause put and passed. 

Clauses 116 to 119 put and passed. 

Clause 120:  Judge’s verdict and judgment - 

Ms S.E. WALKER:  This clause refers to a trial by judge alone.  Clause 118(5) states - 

. . . the court may make the order if it considers - 

(a) that the trial, due to its complexity or length or both, is likely to be unreasonably burdensome 
to a jury; or 

(b) that it is likely that acts that may constitute an offence under The Criminal Code section 123 
would be committed in respect of a member of a jury. 

Is the Attorney General able to explain that to me? 

Mr J.A. McGINTY:  This is something to which we gave detailed consideration when drafting the Bill.  I will 
start with something that I think important, which is the provisions of subclause (6).  It deals with the sort of case 
in which, classically, there could be a trial by judge alone.  In particular, we were keen to retain a jury for those 
matters that might involve an assessment of community standards.  I am thinking of contemporary standards 
about what constitutes obscenity and things of that nature.  Those are the sorts of things that we would want a 
jury rather than a judge to determine.  I think that subclause (6) is a very important statement of principle about 
when there should not be a trial by judge alone.  Those issues are spelt out in that provision.  It expressly 
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mentions indecency and obscenity.  They are examples of the sorts of cases in which we would want community 
standards to come into play.  With regard to subclause (5), a general understanding is that some white-collar 
commercial fraud cases can most appropriately be dealt with by a judge alone because of the often great 
complexity of the issues involved, the capacity of juries to “stay with it” over the course of a very lengthy trial, 
the complexity and nature of the financial transactions that might be involved and the burden on jury members.  
Although it is a civil matter rather than a criminal matter, the Bell litigation currently in the Supreme Court is 
expected to be the longest case ever conducted in the State.  On current indications it will be years before it is 
concluded.  If it were a criminal matter, it would be completely unfair to expect any member of the community 
to serve on a jury in a trial of that nature.  To put it mildly, it would be burdensome to a jury to act in that way.  
Section 123 of the Criminal Code deals with threats to jurors.  Members will remember that when we made 
amendments to the Juries Act - from memory it went through the Legislative Council at the beginning of this 
year but I cannot remember whether we introduced it late last year or early this year - it was because a number of 
bikie trials were coming up in the State and we wanted to offer greater protection to the jurors.  I am advised that 
this provision comes from relevant United Kingdom legislation.  We have simply adopted it and applied it to 
make sure that when there may be threats against jurors, it is justification for a trial by judge alone.  I think that 
is appropriate in a modern society. 

Ms S.E. Walker:  It could apply to not only bikies, but also local criminal identities who sometimes turn up at 
trials to intimidate juries. 

Mr J.A. McGINTY:  It could. 

Ms S.E. Walker:  It should; it is just as intimidating. 

Mr J.A. McGINTY:  We want to ensure that jurors can get on and do their jobs properly without fear, which is 
sometimes thought to influence the ultimate outcome of jurors’ decisions.  This is an express provision in those 
circumstances to allow trial by judge alone. 

Clause put and passed. 

Clauses 121 to 126 put and passed.   

Clause 127:  Plea of no jurisdiction etc., dealing with - 
Ms S.E. WALKER:  I ask the Attorney General to explain this clause to me.   

Mr J.A. McGINTY:  This is a replacement for a demurrer, which is no longer part of our criminal procedure in 
this State, or will not be when this legislation is passed, for a motion to quash the indictment, or, in particular, a 
plea under section 616(7) of the Criminal Code that the court has no jurisdiction to try the accused for the 
offence.  All those are picked up in this provision, which is worded in a more modern sense.  It is also based on 
sections 621 and 651 of the code.   

Clause put and passed. 

Clauses 128 to 132 put and passed. 

Clause 133:  Separate trials, court may order - 
Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move -  

Page 106, line 18 -  To delete “form the view” and substitute “decide”.   

Page 106, line 21 -  To delete “form that view” and substitute “so decide”.   

Page 106, line 23 -  To delete “form that view” and substitute “so decide”. 

These amendments relate to the severance issue and mirror the amendments to the Criminal Law Amendment 
(Sexual Assault and Other Matters) Bill 2004.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 134 to 142 put and passed. 

Clause 143:  Opening addresses - 
Ms S.E. WALKER:  The clause states -  

(1) Before any evidence is given in a trial the prosecutor is entitled to give an opening address to 
the court about the prosecutor’s case. 
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(2) Whether or not an accused intends to give or adduce evidence, the accused is entitled to give 
an opening address to the court about the accused’s case. 

(3) Any opening address by an accused must be given, at the accused’s option, either - 

(a) immediately after the prosecutor has given or declined to give an opening address; or  

(b) if the accused intends to give or adduce evidence, after the close of the prosecutor’s 
case and immediately before the accused gives or adduces the evidence. 

At the moment, can an accused or his defence counsel give an opening address after the prosecution case?  I did 
not think they could.  I ask the Attorney General to let me know whether this provision reflects current law.   

Mr J.A. McGINTY:  The answer to that rests in the third paragraph of section 637 of the Criminal Code, which 
states -  

At the close of the evidence for the prosecution the accused person, and each of the accused persons, if 
more than one, may by himself or his counsel address the jury for the purpose of opening the evidence, 
if any, intended to be adduced for the defence -  

The fourth paragraph states - 

Where the only witness to the facts of the case called by the defence is the accused person, he shall be 
called as a witness immediately after the close of the evidence for the prosecution.  

This has been said to mean that the defence may open after the State closes its case, but not if the only witness as 
to the facts to be called is the accused.   

Ms S.E. WALKER:  At the close of the evidence of the prosecution, can the accused person address the jury?  
When there is an opening by the prosecution at the commencement of a trial, the accused is not entitled to give 
an opening himself.   

Mr J.A. McGinty:  That is right.   

Ms S.E. WALKER:  That is right? 

Mr J.A. McGinty:  Do you mean currently?   

Ms S.E. WALKER:  Yes. 

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Is this changing that?   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  That is what I thought.  Defence counsel has tried to do that for years.  We will now allow 
the defence to give an opening to the jury after the prosecution, and it must relate to the evidence.   

Clause put and passed. 

Clause 144:  Accused’s entitlement to defend charges - 

Ms S.E. WALKER:  Is this different from the existing procedure?   

Mr J.A. McGinty:  No.   

Clause put and passed. 

Clause 145:  Closing addresses - 

Ms S.E. WALKER:  This is a new provision.   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  I am surprised that it is in the Bill.  Subclause (1) states -  

When the parties have finished giving or adducing evidence in a trial, the prosecutor is entitled to give a 
closing address to the court about the whole case. 

The accused will then be entitled to give a closing address.  The saving grace is that the prosecutor will be 
allowed to give an address to the court in reply to any new assertion.   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  What was the basis for that?  Why was the order reversed?   
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Mr J.A. McGINTY:  I am told that in a number of other jurisdictions around Australia the defence has the right 
to last address the jury.  This matter was considered by the committee of experts to which I have already 
referred, and every member of that committee was either neutral about or supportive of the change.  The reason 
was that it was considered to enhance the fairness of the trial by giving the accused the right to last address the 
jury.   

Clause put and passed. 

Clauses 146 to 174 put and passed. 

Clause 175:  Service and proof of service - 

Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move - 

Page 129, lines 21 to 23 - To delete the lines.   

Page 130, line 6 - After “document” to insert “or other thing”.   

Page 130, lines 8 and 9 -  To delete “the document” and substitute “it”.   

Page 130, line 10 - After “document” to insert “or other thing”.  

Firstly, the amendments will delete proposed subsection (1) so that the proposed section that facilitates proof of 
service is not limited to specified documents.  The subsequent amendments will ensure that the proposed section 
is not limited to documents, but extends to other things that must be served under the Bill; for example, videos or 
compact discs.   

Amendments put and passed. 

Clause, as amended, put and passed.  

Clauses 176 to 186 put and passed.  

Schedule 1 put and passed.  

Schedule 2:  Service of documents -  

Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move -  

Page 148, line 1 - To insert after “documents” -  

and other things 
Page 148, line 5 - To insert after “document” -  

or other thing 

Page 148, line 10 - To insert after “document” -  

or other thing 

Page 148, line 12 - To delete “the document” and substitute -  

it 

Page 148, line 13 - To delete “the document” and substitute -  

it 

Page 148, lines 13 and 14 - To delete “the document” and substitute -  

it 

Page 148, line 16 - To delete “the document” and substitute -  

it 

Page 148, line 23 - To delete “the document” and substitute -  

it 

Page 148, line 25 - To insert after “document” -  

or other thing 

Page 148, line 28 - To insert after “document” -  
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or other thing 

Page 149, line 4 - To insert after “document” -  

or other thing 

Page 149, line 5 - To insert after “subclause (4)” -  

or (5) 

Page 149, line 6 - To delete “the document” and substitute -  

it 

Page 149, line 12 - To insert after “subclause (4)” -  

or (5) 

Page 149, after line 16 - To insert -  

(4) If the document is an infringement notice issued under Part 2, the person who posts it 
must be an authorised officer (as defined in section 4). 

Page 149, line 17 - To delete “The” and substitute - 

If the thing being served is or relates to a prosecution notice, the 

Page 149, line 17 - To delete “the document” and substitute -  

the thing 

Page 149, line 21 - To delete “If the document is or relates to” and substitute -  

If the thing being served is or relates to an infringement notice or 

Page 149, line 26 - To delete “If the document is or relates to” and substitute -  

If the thing being served is or relates to an infringement notice or 

Page 149, line 32 - To delete “If the document is or relates to” and substitute -  

If the thing being served is or relates to an infringement notice or 

Page 150, line 14 - To insert after “document” -  

or other thing 

Page 150, line 17 - To insert after “document” -  

or other thing 

Page 150, line 19 - To delete “the document” and substitute -  

it 

Page 150, line 22 - To insert after “document” -  

or other thing 

Page 150, line 23 - To delete “the document” and substitute -  

it 

Page 151, line 7 - To insert after “document” -  

or other thing 

Page 151, line 10 - To insert after “document” -  

or other thing 

Page 151, line 12 - To delete “the document” and substitute -  

it 

Amendments put and passed.  
Schedule, as amended, put and passed.  
Schedules 3 and 4 put and passed.  
Title put and passed. 
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